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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
VS. 
TARA MO SKI OS, 
Defendant-Appellant 
) 









BRIEF IN REPLY 
Appeal from the District Court of the 
Fourth Judicial District of the State of Idaho, 
in and for the County of Ada 
HONORABLE DARLA WILLIAMSON, District Judge 
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RESPONSE TO ARGUMENT BY RESPONDENT 
Please note that this response is limited to rebuttal of the issues raised in the Respondent's 
Brief which the Appellant feels needed to be addressed, and not to each allegation or argument 
raised by the Respondent, if it was sufficiently argued in the original Brief of Appellant. 
I. THE APPELLANT HAS ALLEGED FUNDAMENTAL ERROR RESULTED FROM 
THE IMPROPER JOINDER IN THIS CASE. 
The State in this case has alleged that as to the error of improper joinder as alleged by the 
Appellant, that where there was no contemporaneous objection, that the Appellant has not 
established fundamental error, which the Appellant must establish for remand to be appropriate. 
This is the doctrine as established in State v. Peny, 150 Idaho 209, 245 P. 3d 961 (2010). 
Specifically, Perry held that in order to establish fundamental error, the Appellant must establish 
that the error (1) violates one or more of the defendant's unwaived constitutional rights; (2) 
plainly exists (without the need for any additional information not contained within the appellate 
record, including whether the failure to object was a tactical decision and (3) was not harmless. 
See Id. 
The Appellant would refer to the brief of appellant for the establishment of the third prong in 
that the Appellant has sufficiently argued that the error which resulted was not harmless, in that 
the confusion of the issues was so great as to have likely had an effect upon the outcome of the 
case. As to the first prong, the Appellant wishes to address the argument which has been made 
by the State that the Appellant has not asserted that a constitutional right was affected by this 
error. In this case, the error of improper joinder was not simply one of failure to follow a rule or 
statute, but actually infringed upon Ms. Moskios' right to a fair trial. In this case, Ms. Moskios 
1 
has not made her argument that joinder was improper by way of a technical failure to follow a 
rule or statute. Rather, Ms. Moskios is asserting that the improper joinder in this case affected 
her Fourteenth Amendment due process right to a fair trial. Where this occurs, courts have held 
that such cases are where the Appellate Courts authority to remedy the error is appropriate. See 
Id, at 976, citing State v. Field, 144 Idaho 559, 571, 165 P. 3d 273, 285 (2007). As to the second 
prong of the analysis, the record reflects that the joinder occurred on December 11, 2009, at the 
video arraignment, by motion of the prosecutor, and prior to the appointment of the public 
defender which occurred that same day (and presumably would not have had any familiarity with 
the facts or circumstances of the case which would have provided a basis for objection, and 
twelve days prior to the Indictment in the case. Therefore, any failure to be heard on the matter 
could not be considered tactical. 
Essentially, as to this error, the Appellant sufficiently argued fundamental error had occurred. 
An error is fundamental when it "so profoundly distorts the trial that it produces manifest 
injustice and deprives the accused of his fundamental right to due process." State v. Hansen, 148 
Idaho 442, 224 P. 3d 509 (Idaho App., 2009) citing Anderson, 144 Idaho at 748, 170 P.3d at 
891; State v. Lavy, 121 Idaho 842, 844, 828 P.2d 871, 873 (1992). The argument is that in this 
trial, Ms. Moskios' due process rights were deprived in that she did not receive a fair trial, due to 
the confusion of a distinctly different factual situation than her own, and the amount of issues 
which were not relevant to her case being raised in the same trial, and the resulting confusion of 
the issues. The Appellant has not simply argued that a rule or statute was not followed correctly, 
but that Ms. Moskios did not receive a fair trial. 
II. THE RESPONDENT IS INCORRECT THAT THE INVITED ERROR DOCTRINE 
SHOULD APPLY TO THE IMPROPER JURY INSTRUCTION. 
The State alleges that the Appellant should not now be able to argue that a jury instruction 
was improper that they requested at trial. This would be true if the Appellant had requested a jury 
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instruction, and then was now asking the court to find that the giving f the instruction was error. 
In such a circumstance, as the State alleges, the invited error doctrine would apply. As the Sate 
notes in its brief, an appellant cannot assert as error on appeal the giving of an instruction which 
he himself requested, citing State v. Draper, _P. 3d _, 2011 WL 4030069. 
However, the record in this case clearly reflects that the appellant was given a Robson's 
choice between allowing in evidence which they felt would be impermissible character evidence, 
and withdrawing their request for a different jury instruction. The appellant therefore disputes 
that she requested this error or invited it, or that is would have been a tactical decision on their 
part, in that she was put in an untenable position of choosing between two detrimental 
circumstances. 
BUBLITZ LAW P.C., 
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